UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

UNITED STATES OF AMERICA,
Paintiff,
V. CASE NO. 00-CR-20025-BC
Hon. David M. Lawson

THOMASR. MEIXNER,

Defendant.
/

OPINION AND ORDER GRANTING
DEFENDANT'SMOTION TO SUPPRESS

The Court is caled upon in this case to decide whether and whenthe defendant’ sright of privacy
in his own home must give way to the government’ s right to search such premises.

The defendant, Thomas Meixner, is charged in a three-count Indictment with being afelon in
possession of firearms and with possessing sawed-off shotgunsin violation of 18 U.S.C. § 922(g)(1) and
26 U.S.C. 8§ 5861(d), respectivdy. The violations were discovered as the result of the entry into the
defendant’ sresidence by a Michigan State Police officer acting without awarrant on September 11, 1999.
Information obtained from this warrantless entry was conveyed to personnel at the Bureau of Alcohal,
Tobacco and Firearms (BATF) who used the informationin support of an gpplicationfor a searchwarrant.
The search warrant was obtained and executed at the defendant’ s residence on September 16, 1999, at
which time the wegpons were seized.

The defendant filed aMotionto Suppress Evidence [dkt #9] claming that the seerchwarrant was

tainted by information obtained through the warrantless entry into his residence in violation of his Fourth



Amendment rights. The government responded to the motion asserting that the defendant lacked standing
to cdlam aviolation of the Fourth Amendment, and that the entry by the Michigan State Police officer was
judtified by exigent circumstances.

Themotionwasreferred by this Court’ s predecessor to the United States Magistrate Judge for a
hearing pursuant to 28 U.S.C. 8 636(b)(1)(B), which was held on July 19, 2000. Two Michigan State
Police officers tedtified, as did the defendant, his girlfriend, MonicaAllor, and three other witnesses. The
Magistrate Judge filed a Report and Recommendation on August 10, 2000 concluding that the defendant
had gtanding to bring the motion to suppress, and that the warrantless entry was judified by exigent
circumstances.

The defendant filed timely objections to the Report and Recommendation.  The government did
not obj ect to that portion of the Report and Recommendation adverse to its positiononthe sanding issue.

This Court conducted a de novo evidentiary hearing on October 6, 2000, a which time the
witnesses again appeared and tedtified, additiona exhibits were received, and the parties presented
arguments. At the hearing, the government withdrew itsclaim that the defendant lacked standing to raise
the issues of theillegdity of the entry into and search of the defendant’ s home. Each party has now filed
post-hearing memoranda.  For the reasons set forth below, the defendant’s Motion to Suppress is
GRANTED.

l.

The defendant, Thomas Meixner, liveswithhisgirlfriend, MonicaAllor, in a mobile home located

a 670 S. M-18 in Gladwin, Michigan. They have a young child together who lives in the home.

Defendant’ sfather livesinahouselocated on the adjacent parcel of land immediatdly to the north, at 650
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S. M-18.

During the afternoon and evening of September 11, 1999, the defendant’s sister, Joyce Ann
Jacobs, hdd a party at the 650 address to celebrate her upcoming wedding. Severd people attended,
including the defendant and Allor. Beer was served, which both defendant and Allor drank.

The defendant had walked back and forth between the two houses during the afternoon and
evening, and went home to stay a gpproximately 8:30 p.m. Allor came home near that time. Allor and
defendant began arguing. Allor used the telephone to cdl her mother. She also overturned a computer
monitor. At one point she dided the county emergency telephone number, 911, and hung up without
gpesking. The defendant unplugged the telephone. Allor calmed down, the defendant’ s argument ended,
and Allor got ready for bed.

Two Michigan State Police officerswere dispatched to 670 S. M-18 asaresult of the 911 hang-up
cdl, which displayed cdler identification information.  The officers first drove to the address next door
where the party was bresking up. When they redlized their mistake, they drove to the defendant’s
resdence. The events which ensued were described at the evidentiary hearing as set forth below.

At the outset, the parties agreed that the entry into the defendant’s home was made without a
warrant, that the entry is presumptively unlawful and must be judtified by exigent circumstances, and that
the claimed exigent circumstances must be established by the government.

Six witnesses then tedtified at the hearing.  The first witness was Michigan State Police Officer
Douglas Tanner. Officer Tanner tetified that he was assigned to the Gladwin Michigan State Police Post
in September, 1999, that 911 emergency telephone serviceisavaladle inthe area, and that Michigan State
Police practiceisto investigatea 911 cdl terminated ina* hang-up” by anin-personvigt by a police officer
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to the location originating the cdl to ensure the safety of citizens.

On September 11, 1999 Mr. Tanner was dispatched with his partner, Michigan State Police
Officer Gregory Hubers, to 670 M-18 Road in Gladwin. The dispatcher reported a 911 “hang-up call,
possibly adomegtic dispute.” There was no testimony, however, that any conversation was conveyed by
the cdler to the digpatcher, nor any other bass for the conclusion that the call may have concerned a
domestic dispute. MonicaAllor later testified thet she Smply didled 911 and hung up, not redizing thet the
phone even rang. No dispatch tapes or other report of the call were offered in evidence.

Enroute, Tanner was advised that the dispatcher tried without success to re-establish contact with
the resdence originaing the cal. Tanner stated that each 911 cdl is unique unto itsdlf, and hang-ups can
occur as a rexult of mis-dids, weather problems, or domestic disputes. In cases in which there is no
problem being reported, Tanner says hisusua practice is to check the residence and the occupants and
then to leave.

Officers Tanner and Hubers initidly drove to 650 M-18 Road because they could not see the
house numbers along the road. They saw what appeared to be a party in progress, with parked
motorcycles, an open garage, and severa people inddethe dwelling and outbuilding. Tanner and Hubers
did not exit their vehicle, but eventudly redlized their mistake and drove next door to 670 M-18 Road. The
driveway led to a mobile home, which is the resdence of the defendant and Monica Allor.

Tanner and Hubers exited their police vehicle and Tanner went onto awooden porchto knock on
the front door. Some of the attendants at the party next door, induding defendant’ s brothers and sister,
walked over to the defendant’ s home. Hubers ordered these people to stay away from the house.

The defendant answered Tanner’s knock on the door by opening the inner door and locking the
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storm door; he asked Tanner what he wanted. Tanner testified that defendant appeared unsteady, had
bloodshot eyes, and Tanner could smdll the odor of intoxicantsthrough the screen door ashespoketo him.
The defendant offered evidence that his storm door had two panes of glass and no screen. Tanner
acknowledged in later testimony that he did not remember if the outer door had a screen or glass panes.

The defendant told Tanner that he did not call 911 and that there was no need for the police to be
there. Tanner asked if there was another person in the resdence, and the defendant caled toward the
north end of the mobile home, which dicited a response from a femde, eventudly identified as Monica
Allor. Tanner said that Allor came into view and sat on a couch in the room adjacent to the front door.
She appeared to be crying and did not look at Tanner. Shedid not show any sgnsof injury, however; nor
did the defendant. Allor did appear intoxicated. Tanner said that Allor did not acknowledge making the
911 cdl. Allor told Tanner that his presence at the premises was not needed.

Tanner asked the defendant to let himin the house to look around. The defendant vehemently
declined, told Tanner he did not want imthere, and said that he could take care of hisown problems. The
defendant became loud and profane, and asked Tanner if he had asearchwarrant. Tanner replied that he
did not. Tanner then told the defendant to stand outside on the porch with Hubers. The defendant refused
agan. Findly, Tanner told the defendant to come out of the house or Tanner would arrest him.  The
defendant then unlocked the front door and Hubers pulled him outside.

Allor told Tanner not to come inside and that there was no one ese inthe house. Tanner entered
the residence. Tanner noticed children’s toys in the front room. He claimed to have seen aplay penin
the south bedroom from his vantage point on the front porch. Allor was scantily clad and wanted to get

arobe. Tanner followed her to the bedroom. Allor told Tanner that their son waswith Allor’ s mother that
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night. Tanner observed atelephone on the floor ingde the house and a computer monitor pushed over on
itsfront. Allor told Tanner that she had had atantrum and made this mess hersdif.

Tanner searched the house for wegpons and for other personsin need of aid. He testified that he
did not accept the representation that there was no trouble at the residence, that he was concerned that
there could be aflare-up after he left, and that he wanted to see if there wasanyone e seinthe housewho
might need help. He found arifle on the wal inthe main bedroomand a derringer-style pistol onthe closet
shdf. Hedid not seize the wegpons. Hemadeno arrests. Tanner remained in the house for ten to fifteen
minutes

Tanner tedtified that awoman named Joyce entered the house while he wasinsde. She appeared
to have a caming effect on Allor and sat on the couch with her.

Tanner subsequently reported his observations to a BATF agent.

Tanner had never been to this location previoudy, nor to the home next door. He had no prior
contact with the defendant. Tanner had no information that any words were spoken during the 911 cdll.
He did not have information that a crime had been committed.

Tanner did not recdl if the lightswere off when he gpproached the residence. Therewasno sound
coming from the residence, and the home did not gppear “unusud” inany way. AsTanner spokewiththe
defendant through the door, he did not observe any person in apparent danger. Nor did he observe any
evidence of acrime havingbeencommitted. Tanner testified, however, that becausetherewasa911 hang-
up cdl combined withseveral people who had come over fromthe party next door whenthe police showed
up at 970 M-18 Road, the defendant’s staunch refusa to consent to entry into his home by police, the

defendant’ s denid of cdling 911 or the existence of a problem, and hisanger at the presence of the police,
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Tanner felt aneed to investigate to seeif therewas a personingdethe residenceinneed of immediate ad.

Tanner acknowledged that he had no verification that there was a third person in the house, and
he needed to investigate because he did not have any indication that there was an emergency involving any
third person. He aso acknowledged that the interior door had hinges on the south side, so that it swung
opento the south, dthough Tanner did not recall if it blocked his view of the south bedroomwhenit svung
open.

Hndly, Tanner tedtified that it ishis practice to check the residence regardless of whether the 911
cdl was accidental because he was aware of cases in which other officers had been found avilly lidble
when they did not check the residence and aninjured party was onthe premises. Inthiscase, Tanner told
the Court that he had found wegpons on the premises, he bdieved the occupants were intoxicated, he
suspected that adomestic assault had occurred dthough he did not have probable causeto makeanarrest,
he knew that there could have been a“flare-up,” and yet he did not seize the wegpons.

Officer Gary Huberstedtified that he was Tanner’ s partner that evening. Hisprimary responsbility
was to back up Tanner. Hubers remained on the porch with the defendant while Tanner entered and
searched the house. Hubersdid not dlow “Joyce’ to enter theresdence“ontheheds’ of Tanner, athough
she eventudly did enter. Hubers observed the defendant that evening to be unsteady on his feet, he was
loud, profane and durred his speech, and he smelled of intoxicants. Allor also spoke to Tanner in aloud
voice. Hubers never heard Allor acknowledge that she placed the 911 call. Hubers never observed an
injury to any of the occupants of the premises. He testified that he did not have any reason to believe that
someone else on the premises was injured.

The defendant called Monica Allor who testified that she was a her home at 970 South M-18 in
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Gladwin on September 11, 1999 when the police cameto the door. She learned that the police were
coming when she observed the patrol car next door at the defendant’s father’s house. The defendant
answered the door when the police knocked, and defendant called her to come to the door so the police
officer could verify that shewas not in distress.

Allor said she came to the front door, passed by the defendant, and looked at the police officer;
shedid not gt on the couch.  She spoke to the police officer, told him no one ese was in the house, and
explained that her son was at his grandmother’s house. The police officer asked to come in and she told
him, “No.” Allor sad that she told Tanner that she had madethe 911 cdl, but that she hung up and did not
redize that the telephone had even rung.

Allor sad that the storm door had two panes of glass and no screen. She dso tedtified that a
person ganding on the front porch could not see into the south bedroom.  She acknowledged that she was
under the influence of acohoal that evening.  She explained that earlier that evening she had been next door
a the defendant’s father’s house for a pig roast to celebrate the up-coming wedding of Joyce Jacobs,
defendant’ ssigter. Allor drank four to five beers and had come home around 8:30 that night. She dided
911 at about 10 p.m., and got ready for bed at 10:15 p.m.

Allor explained that she and the defendant had an argument that evening because Meixner did not
pay attention to her on their night done without their child. Allor repeatedly telephoned her mother,
prompting the defendant to unplug the phone. Allor aso admitted tipping over the computer monitor inthe
kitchen.

Joyce Ann Jacobs testified that she attended the party at her father’ s house at 950 M-18 Road on

the afternoon and evening in question. She remembers a police vehicle in her father’s driveway that
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evening; it remained for 5 to10 minutes, then drove next door to her brother’ shouse. Jacobswalked over
to ask the officerswhy they werethere. Both officerswere on the porch a thetime. Jacobs observed the
conversation between Tanner and the defendant; the defendant was behind the glass storm door and
Tanner was outside. Jacobs told Hubers that the baby was not home but was with his grandmother.
Jacobs then saw Allor cometo the door. Jacobs heard the defendant tell Tanner that the defendant did
not want Tanner to enter. The defendant unlocked the door, Tanner opened it and Hubers pulled the
defendant outside onto the porch. Tanner entered the house and Jacobs followed him in. Tanner went
through the house using his flashlight to illuminate the rooms. Jacobs asked him to leave.

Jacobs did not hear any conversation between Tanner and Allor concerning the 911 call.

Thedefendant’ sbrother, Carl Meixner, testified that he a so attended the pig roast and walked over
to the defendant’s house when the police arrived, accompanied by his other two brothers and Joyce
Jacobs. He spoketo one of the palice officerswho told the group to stay back or they would be arrested.
Carl Mexner heard the defendant refuse Tanner permission to enter the house. Carl Meixner said that he
was 60 feet from the house and could hear the conversation insde among defendant, Tanner and Allor.
He heard no conversation about a 911 cal.

The defendant, Thomas Meixner, testified inhis own behaf. He had been back and forth between
his house and hisfather’ s house that day snce2 p.m. Hefindly went home between 8:30 and 9 p.m. and
started working onavehide transmisson. He had an argument with MonicaAllor but he did not learn that
she had called 911 until after the arrivd of the police. When Tanner came to the door, the defendant
opened the wooden door and locked the storm door, and proceeded to tell Tanner in a loud voice that

Tanner wasnot needed. At Tanner’ srequest, the defendant called Allor, who cameto the door. Neither
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the defendant nor Allor wasinjured. Tanner ingsted on entering the home, and the defendant demanded
to see awarrant. Tanner pointed to hisbadge and sad that it entitled imto do whatever he wanted to do.
When the defendant unlocked the door, Hubers pulled him out onto the porch and Tanner entered the
home.

The defendant admitted that he was loud and used profanity that evening. He opened the door to
his house because he was told that he would be arrested if he refused. He acknowledged that Monica
Allor was drunk that night. He admitted to unplugging the telephone, explaining that he had grown weary
of Allor's cdls to her mother. The defendant did not hear any conversation between Allor and Tanner

concerning a911 cal.

The Fourth Amendment states:
Theright of the people to be secure in their persons, houses, papers, and effects, againgt
unreasonable searches and saizures, shdl not be violated, and no Warrants shdl issue, but

upon probable cause, supported by Oath or afirmation, and particularly describing the
place to be searched, and the persons or things to be seized.

U.S. Congt. amend. IV.

In Payton v. New York, 445 U.S. 573 (1980), the Supreme Court reasserted that the “physica
entry of the home isthe chief evil againg which the wording of the Fourth Amendment isdirected.” 1d. a
585. Accordingly, to “minimiz€]] the danger of needlessintrusons’ into the “sanctity of the home,” id. at

586, 601, the Fourth Amendment requiresawarrant issued by ajudicid officer —a* neutral and detached
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magistrate.” Johnson v. United Sates, 333 U.S. 10, 14 (1948).!

The Supreme Court has consstently held that only “ reasonable” searches aredlowed by the Fourth
Amendment, and that searcheswithout awarrant are “per se unreasonable’” except in afew well-defined
and carefully circumscribed ingdances. Katzv. United States, 389 U.S. 347, 357 (1967). Inthe case of
a person’s home, warrantless entries and searches are “presumptively unreasonable” Payton v. New
York, supra, 445 U.S. at 586.

Although exigent circumstances — i.e., the exisence of an emergency Stuation demanding
immediate action, United States v. Radka, 904 F.2d 357, 361 (6th Cir. 1990) — may excusethefalure
to procure a search warrant, the government bears a“heavy burden” to demonstrate the exigency when

atempting to overcome the illegdity of a presumptively unreasonable search. Welsh v. Wisconsin, 466

1 In Johnson v. United States, 333 U.S. 10, 13-14 (1948), Justice Jackson, writing for the
Court, explained:

“The point of the Fourth Amendment, which often is not grasped by zedous officers, is not that
it denies law enforcement the support of the usua inferences which reasonable men draw from
evidence. Its protection consstsin requiring that those inferences be drawn by a neutra and
detached magidtrate instead of being judged by the officer engaged in the often competitive
enterprise of ferreting out crime. Any assumption that evidence sufficient to support a
magidrate s disnterested determination to issue a search warrant will jugtify the officersin
making a search without awarrant would reduce the Amendment to a nullity and leave the
people’ s home secure only in the discretion of police officers. Crime, even in the privacy of
one' sown quarters, is, of course, of grave concern to society, and the law alows such crime to
be reached on proper showing. The right of officersto thrust themselvesinto ahomeisadso a
grave concern, not only to the individua but to a society which chooses to dwell in reasonable
security and freedom from surveillance. When the right of privacy must reasonably yield to the
right of search is, asarule, to be decided by ajudicid officer, not by a policeman or
Government enforcement agent.”

(Footnotes omitted.)
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U.S. 740, 750 (1984).

InUnited Sates v. Radka, supra, the Court of Appeds catal oged some of the exceptionsto the
warrant requirement recognized by the Supreme Court, including automobile searches, searches pursuant
to consent, searches incident to a lawful arrest, seizures of objectsin plain view, searches and seizuresin
pursuit of afleeing felon, and saizures to prevent the loss or destructionof evidence. 904 F.2d at 360, fn.
3.

Another recognized exception to the warrant requirement centers around exigent circumstances
in which the sefety of the police or others within a home is in peril. See, United States v. Johnson, 22
F.3d 674, 680 (6th Cir. 1994). For ingtance, inMinnesotav. Olson, 495 U.S. 91 (1990), the Supreme
Court endorsed the lower court’s andys's of whether exigent circumstances existed in that caseto judtify
the warrantless entry into a home that was surrounded by police in order to arrest a murder suspect who
appeared to be preparing to flee. 1d. at 100. The Court agreed that the “risk of danger to the police or
to other persons insdeor outsidethe dwdling” could congtitute an exigent circumstance, but found that the
exigency did not exig inthat case. In Mincey v. Arizona, 437 U.S. 385 (1978), the Supreme Court
rglected agenerd “murder scene” exceptionto the warrant requirement. However, the Court also stated
that the police have a“right” to respond to “ emergency Stuations,” and that the * Fourth Amendment does
not bar police officers from making warrantless entries and searches when they reasonably believe that a
person withinisin need of immediateaid.” 1d. at 392.

TheCourt of Appeds for the Sixth Circuit hashed that the government must establishan exception
to the warrant requirement by “clear and positive proof.” United Statesv. Jones, 641 F.2d 425, 429 (6th

Cir. 1981) (consent search). Other courts have noted that the standard of proof in suppression hearings
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is the preponderance of evidence standard. See, Lego v. Twomey, 404 U.S. 477, 488-489 (1972)
(voluntarinessof confession). See also United States v. VanLewis, 409 F. Supp. 535, 541 (E.D. Mich.
1976).

Indl events, to stidfy its“heavy burden” to establishexigent circumstances, the government must
do morethandemonstrate “the mere possbility” that anexigency exists. United States v. Radka, supra,
904 F.2d at 362; United States v. Jones, supra, 641 F.2d at 428-429. Thetest isan objectiveone: the
police officer must be able to point to “gpecific and articulable facts’ at “the moment of the warrantless
entry” that would lead a reasonable, experienced law enforcement officer to believe that someone indde
the dwdlling required immediate assistance. See, United Statesv. Morgan, 743 F.2d 1158, 1162, 1163
(6th Cir. 1984), United States v. Arch, 7 F.3d 1300, 1304 (7th Cir. 1993).

I1.

An andyss of a dam that exigent circumstances judified a warrantless entry into a home is
necessarily fact-gpecific. United Statesv. Rohrig, 98 F.3d 1506, 1519 (6th Cir. 1996). It is criticd,
therefore, to focus on the information that was reasonably avallable to Officers Tanner and Hubers on
September 11, 1999. The first piece of information, and the fact which triggered this police-citizen
encounter, was the 911 hang-up call. Although there does not appear to be a case decided in this circuit
onthe questionof whether a 911 cal can provide a sufficient basis to find exigent circumstancesjudifying
a warrantless home entry, the issue has been addressed by the Seventh Circuit in United States v.
Richardson, 208 F.3d 626 (7th Cir. 2000), on which the Magistrate Judge in this case placed heavy
reliance. In Richardson, the Court concluded that the 911 emergency call in that case supported the

Milwaukee police officers reasonable belief that someone ingde a home was in need of immediate
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assistance, and therefore exigent circumstancesjudtified the warrantless search of the premises. The Court
noted that “911 calsreporting an emergency can be enoughto support warrantless searches under the
exigent circumstances exception, particularly where, as here, the cdler identified himself.” 1d. a 630
(emphasis added). The 911 call in that case was placed by a man who identified himsdf by name and
reported that a man named “Lucky” had raped and murdered a woman who could be found in the
basement of the subject premises. Although the Milwaukee Police Department had recelved a previous
911 cdl reporting amurder at the same address one week earlier, the officers who responded to the scene
did not know about the prior, fse darm. When the officers arrived at the scene, they saw the defendant
in front of the house holding adog on achan. The police officers caled for others in the house to come
out, and another mae complied with that command. The officers then searched the entire house and
observed drugs and drug-packaging parapherndia, but found no injured person or corpse.

In the case now before this Court, the 911 call conveyed no information. It was ahang-up cdl.
There was no conversation at dl, much less a report of an emergency. Certainly, the possibility of an
emergency judified a limited response by the police, congging of a persond trip to the premises to
investigate. Likewise, the dispatcher’ s speculation that “possbly a domestic dispute” existed warranted
a further look. Upon arrival, however, more was required to support a warrantless entry into the
defendant’ s home.

Officer Tanner tedtified that when he arrived at the scene and encountered a bdligerent and
goparently intoxicated occupant, who refused to consent to a warrantless entry, his suspicion was
heightened that a domegtic assault had occurred. He was able to visudize and spesk to the female onthe

premises without entering the house and confirm that she was not injured. He saw children’stoysin the
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livingroom, but that fact givesrise only to the objective possibility of the presence of a child, and sheds
very little light on whether there was a person in the house in need of immediate assistance.

Although the defendant had aright to ings on his privacy and object to the intruson into his home
by the police, the Court does not condone his belligerent attitude and profane conduct. The defendant’s
behavior no doubt hardened the view of Officer Tanner, who was caled upon to make an on-the-spot
assessment of the Stuation. Officer Tanner was not “neutral and detached,” nor could he be; he was, at
the time, engaged in the “ competitive enterprise of ferreting out crime.” However, as noted by the Court
in Richardson, Officer Tanner’s subjective view of the Stuation is not controlling or even rdevant; nor is
his view that his badge provided the necessary and suffident authority for awarrantless entry a correct
gatement of the law. Therefore, this Court must assess the objective facts as they should have reasonably
appeared to Officer Tanner to determine whether exigent circumstances existed.

Officer Tanner tetified that he suspected that adomestic assault had occurred, dthough he did not
have suffident objective factsto establishprobable causefor that proposition. Officer Tanner tetified that
when the defendant came to the door, Tanner detected an odor of intoxicants. However, the evidence
offered at the evidentiary hearing established that the stormdoor had two panes of glassand no screenand
was closed at the time of theinitid encounter, whichsuggeststhat Officer Tanner’s memory of the details
of the encounter may have been flawed.

The defendant acknowledged having drank beer earlier inthe day. Officer Tanner testified that the
defendant was unsteady on his feet and belligerent. Tanner stated that in cases of domestic assault, heis
familiar that “flare-ups’ can occur after officers leave the scene, and he clams to have been concerned of

just suchaposshilityinthiscase. Y et Tanner has no explanation asto why he did not remove thefirearms
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from the scene when he found themthere. The Court can only conclude that the objective circumstances
did not gppear as perilousto Officer Tanner as he attempted to describe them at the evidentiary hearing.

Officer Tanner tedtified at the evidentiary hearing that the person to whom he was attempting to
offer “immediate assstance’” wasMonicaAllor. However, even crediting Officer Tanner’ stestimony that
Allor initidly came to the livingroom, sat on the couch, and covered her face with her hands, those
circumstances, as described by Officer Tanner, did not jugtify a warrantless entry into the premises.
MonicaAllor testified that she came to the door and spoke with Officer Tanner. Although this testimony
was disputed, Officer Tanner acknowledged that Monica Allor did not otherwise appear injured whenhe
observed her and spoke with her.

Findly, Officer Hubers, Tanner’s partner, testified that he did not have any reasonto believe that
someone indde the house was injured or in need of immediate assistance.

In addition, Officer Tanner tedtified that whenever he responds to a 911 cdl, he “check|g the
resdence out” regardless of whether the cal is placed by accident or otherwise, because he has learned
of other cases in which officers have been sued and found liable for falling to perform an adequate
investigation. Hetegtified that “it’ smy practice to check the entire resdence so I' m satisfied that there are
no persons there, irregardliess [sic] of what the subjects at the scene State.”

Despite Officer Tanner’s subjective reactionto the defendant and his own persona concerns, the
objective facts that existed were as follows. a 911 hang-up call was placed from the residence; no
emergency wasreported; further attemptsto contact the residence were unsuccessful; a knock at the door
aroused a bdligerent occupant who refused to consent to a warrantless search of his home, and an

intoxicated, upset and uninjured femae wasa so present at the scene. Further, a the time Officer Tanner
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made the entry, Monica Allor had not yet acknowledged placing the 911 cdl. The Court finds that these
circumstances give rise, a mogt, to the mere possibility that there might have been someone ese in the
house, and no evidence that a personwithinwasinneed of immediate assistance. Despite Officer Tanner’s
desire to seefor himsdlf and possibly protect himself from suit, Officer Tanner needed objective facts to
judtify a*“reasonabl[€] belig]f] that a person within [was| in need of immediate ad.” Mincey v. Arizona,
supra, 437 U.S. at 392.

Unlike the Stuation in Richardson, the 911 cdl in this case announced no emergency. It wasa
hang-up cal which a most gave rise to the possibility of an emergency. Whenthe officers arrived at the
scene, they encountered denids fromthe occupants of the residence that an emergency existed. Of course,
the officerswere not obliged to take the word of the subjects that no mischief was afoot; yet without some
positive indicationto the contrary — some objective manifestationof the existence of an emergency Situation
demanding immediate action — the officers were not justified in physicaly intruding into the sanctity of the
home. In other words, the police were entirely judtified indiscounting initsentirety the defendant’ s denid
of an emergency; however, that left the officers, at most, withthe absence of evidence, and dthough it did
not establish the peace and tranquility of the household, likewise it did not prove the opposite possibility.

Officer Tanner testified that it is his policy to enter the home and conduct an investigation in every
casein which herespondsto a911 cdl. Y et the Fourth Amendment commandsthat an intrusion into the
sanctity of one' s home bejudtified by morethan persona practice or even department policy. It requires
probable cause and ether awarrant or exigent circumstances. Because neither existed here, the entry into
and search of defendant’s home on September 11, 1999 was unlawful.

V.
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Information obtained during Officer Tanner’s illegd entry, specificaly the presence of firearmsin
the resdence, was conveyed to BATF Agent Jeffrey Maggard, who used it asthe basis of an affidavit in
support of his search warrant.?  The firearms described in the indictment in this case were seized during
the execution of the search warrant at defendant’ s home on September 16, 1999. Rdying on United
States v. Leon, 468 U.S. 897 (1984), the government contends that the evidence should not be
suppressed because the agentswho searched defendant’ sresi dence on September 16, 1999 relied ingood
faith on the vdidity of the search warrant.

In United Sates v. Leon, the Supreme Court held that the exclusonary rule should not bar the
use of evidence obtained by officers acting in reasonable reliance on a search warrant issued by a neutra
judicid officer but which ultimately is found to be unsupported by probable cause. 468 U.S. at 900, 913.
Search warrants can be invalidated for reasons other than a post hoc reassessment of a magigrate's
probable cause decison. For instance, where a search warrant afidavit is tainted by illegdly obtained
informetion, the search warrant is invalid unless the untainted information contained in the affidavit
establishesprobable cause. See, Murray v. United States, 487 U.S. 533 (1988). Otherwise, the search
warrant itsef isthe “fruit of the poisonoustree” United States v. Nelson, 459 F.2d 884, 889 (6th Cir.
1972), quoting Wong Sun v. United Sates, 371 U.S. 471 (1963).

The operative principleis stated in Murray v. United States, supra, asfollows.

Theexclusonaryrule prohibitsintroductioninto evidence of tangible materid's seized during
an unlavful search, and of testimony concerning knowledge acquired during an unlawful

2Agent Maggard had learned that the defendant had been convicted of the felony of carrying a
conceded wegpon in the Gladwin County, Michigan Circuit Court in 1993, which rendered his
possession of firearms unlawful pursuant to 18 U.S.C. 922(g)(1).
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search. Beyond that, the exclusonary rule dso prohibits the introduction of derivetive

evidence, bothtangible and testimonid, that isthe product of the primary evidence, or that

is otherwise acquired as an indirect result of the unlawful search, up to the point at which

the connection with the unlawful search becomes so attenuated as to dissipate the taint.

487 U.S. at 536-537 (interna quotes and citations omitted).

In order to accept the government’s argument in this case, one mug conclude that the BATF
agent’s good faith alone “ disspate]d] the taint” of Officer Tanner’sillegd entry. The government has not
directed the Court’ s attentionto any authority whichsupports suchanation. Rather, the Court of Appeds
for the Sixth Circuit has recently stated that to avail itsdf of the independent source rule, “the government
must show that the evidence was discovered through sources ‘wholly independent of any congtitutiona
violaion.” United Sates v. Dice 200 F.3d 978, 984 (6th Cir. 2000), quoting United States v. Leake
95 F.3d 409, 412 (6th Cir. 1996) (emphasis added). Indeed, it would be incongruous to alow the
government to benefit from the illegdity of another agent of the state. Otherwise, one government agent
could insulate his misconduct Smply by keeping his colleague ignorant of the facts. This would yield an
unacceptable procedure. See, United States v. Del.eon, 979 F.2d 761 (Sth Cir. 1992).

Inthiscase, thereis no source of informationthat the fireerms were present inthe defendant’ shome
independent of the knowledge Officer Tanner acquired through the warrantlessentry. As a consequence,
the search warrant is rendered invalid.

V.
Officer Tanner’ sentry and search of the defendant’ shome onSeptember 11, 1999, was not based

on probable cause nor authorized by awarrant nor judtified by exigent circumstances. Theinformationthus

obtained illegdly could not be used to support the search warrant issued on September 16, 1999. The
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evidence obtained pursuant to the searchwarrant must be suppressed. Therefore, the defendant’ sMotion

to Suppress Evidence [dkt #9] is GRANTED.

19
DAVID M. LAWSON
UNITED STATES DISTRICT JUDGE

Dated: October 23, 2000
cc: Michadl J. Hackett, Esg.

Janet Parker, Esg.
Magistrate Judge Binder
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